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BUILDING AND CONSTRUCTION INDUSTRY (SECURITY OF PAYMENT) BILL 2021 
Committee 

The Chair of Committees (Hon Martin Aldridge) in the chair; Hon Alannah MacTiernan (Minister for Regional 
Development) in charge of the bill. 
Clause 1: Short title — 
Hon NICK GOIRAN: The 2020 bill in this place is marked as 207–2. Does this 2021 bill, which is 12–1, reflect 
the same bill as that one? 
Hon ALANNAH MacTIERNAN: Yes, it is, save and except some minor Parliamentary Counsel amendments. 
I can table a document showing those comparatives, if that would assist the member. 
[See paper 274.] 
Hon NICK GOIRAN: Thank you, minister; that is most helpful. 
The second reading speech makes mention of the 2020 bill having lapsed. I take the minister to her response to 
Hon Dr Steve Thomas’ question of 25 May 2021, when on this topic the minister said — 

The Building and Construction Industry (Security of Payment) Bill 2020 passed through the Legislative 
Assembly in November 2020, but, unfortunately, did not make it through to the Legislative Council due to 
the opposition members’ refusal … to sit beyond the scheduled 2020 parliamentary year to consider the bill. 

Is that still the government’s position? 
Hon ALANNAH MacTIERNAN: I believe that I was making that statement in general reference to sitting times. 
I can see that the member will start going forward by listing pieces of correspondence, but we are debating this 
piece of legislation. The reference to which the member made was not a reference that was made in the context of 
debating this particular bill, and I am not going to go down that rabbit hole. 
Hon NICK GOIRAN: The part that I did not quote was the sentence immediately prior to that, which was uttered 
by the minister on the same date, 25 May 2021, when she said — 

We are introducing the Building and Construction Industry (Security of Payment) Bill 2021 today. 
Obviously, on 25 May 2021 the minister felt that it was relevant. In fact, part (4) of Hon Dr Steve Thomas’ 
question states — 

Given the McGowan government’s failure to pass legislation to protect subcontractors in its first term of 
government as it was not considered urgent, will the McGowan government guarantee payments to those 
contractors affected by this collapse? 

Of course, this was all in respect of the high-profile collapse of the Pindan Group. The minister thought that it was 
a big issue on 25 May 2021. I do not know whether the minister can now say it is no longer an issue when it is the 
top priority of the government today to deal with this bill, as it is the government’s right to determine these things. 
Hon ALANNAH MacTIERNAN: It is very much a case of QED. This is what the member did for the last four years. 
The member did anything other than address the substance of the matter. The member used every possible strategy 
available to delay the actual contemplation of the detail of matters. It is very clear that this is the path the member 
wants to follow again today. I am saying we stand by the position that we had that we should have been able to 
get through a lot more legislation. I note that numerous times we wanted to sit late. We were not able to sit late. 
Obviously, members on the other side had so many pressing pieces of urgent business that they were not able to do 
the job of a house of review. We stand by the general observation that there was a hell of a lot of legislation that we 
were not able to move through. Hopefully, we will get the opportunity today to talk to the substance of this legislation. 
I note that members like Hon Dr Steve Thomas, Hon Tjorn Sibma and Hon Dr Brian Walker posed some questions and 
wanted to get more detail on parts of the legislation. We dealt with some of those in the second reading debate, but, quite 
frankly, we are not going to go in, tit for tat, continuing to argue matters that do not go to the substance of this bill. 
Hon NICK GOIRAN: It is interesting that the minister gets so worked up when it was fine for the minister on 
25 May 2021 to falsely tell Parliament, this chamber, that we, the opposition, refused to sit beyond the scheduled 
2020 parliamentary year to consider the bill. What the minister said on 25 May 2021 was false. All the minister 
needed to do just then was say, “Look, on reflection I should not have said that on 25 May 2021. The government’s 
position now is that it just wants to get on with the bill.” But no, the minister doubles down and says that the 
false statement that she made on 25 May 2021 remains her position. I am not that surprised when I consider that 
on that same day the minister who directs the minister in this matter, who gives her riding instructions on this bill, 
said in the other place, according to Hansard — 
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What was not mentioned by the opposition was that the Liberal and National members in the other place 
were given the opportunity and were asked to sit more weeks of the session to pass it, and they said no! 

That is according to the honourable minister who, after the member for North West Central interjected, went on to say — 
The offer to sit more weeks to deal with this legislation and other important legislation was declined. 

The honourable minister may have been away on urgent parliamentary business, but Hon Peter Collier, who was 
the Leader of the Opposition in the previous Parliament, had his opportunity to give his Address-in-Reply speech 
in which he set out that correspondence to which the member has made passing reference and demonstrated how 
false those statements were, both by the member on 25 May 2021 and also by her instructor. It is disappointing that, 
despite the fact that this has been demonstrated to the government, the government just doubles down and says that 
no, it is going to stick like glue to its false statements. That, unfortunately, only continues to ensure that the standards 
in this chamber will continue to decline for as long as the McGowan government sits on the Treasury bench. It 
disappoints me and I am sure it disappoints many other members. The minister has cried out this afternoon for 
some questions on the substance of the bill. Is the bill consistent with the party’s policy document from August 2016? 
Hon ALANNAH MacTIERNAN: In broad terms it is. 
Hon NICK GOIRAN: That document that we are referring to is titled Protections for subcontractors. The date is 
August 2016 and the minister might be interested to know that it was provided to me on 29 October last year. The 
context in which it was provided to me is that there was a different Minister for Commerce then—the revolving door 
that is the McGowan cabinet. Attorney General Hon John Quigley wrote to me on 29 October 2020 and he thanked 
me for my attendance at the briefing that was provided and provided a copy of this Protections for subcontractors. 
The minister says that this bill is largely consistent with the policy. Because we are on clause 1 and so we do not 
take too much time on clause 1, is the minister able to take us through the clauses in the bill that are inconsistent 
with the policy document so I can ask those questions at those clauses? 
Hon ALANNAH MacTIERNAN: We have introduced a bill. What we are debating is this bill. We are not debating 
a document that we tabled when in opposition in 2016. 
Hon Dr STEVE THOMAS: I have a few questions on clause 1. The most obvious one is: has the government 
measured the extent of the risk that has been absorbed by industry, particularly contractors and subcontractors? 
Does the minister have a measure of the impact over the last few years? Can we get some sort of measure on that? 
Hon ALANNAH MacTIERNAN: I am not sure whether Hon Dr Steve Thomas was in the chamber earlier today 
during my second reading response. 
Hon Dr Steve Thomas: I may have missed that. 
Hon ALANNAH MacTIERNAN: I think the member may have. I tabled the Deloitte report, which is, effectively, 
the report on the financial impact of the model that we have chosen to adopt. 
Hon Dr Steve Thomas: Does that include the level of disruptions to business and industry? Does that measure 
the damage that has been done? 
Hon ALANNAH MacTIERNAN: It obviously looked at that. Its conclusion, though, was that the legislation 
would produce a positive net benefit to the economy. 
Hon Dr STEVE THOMAS: A copy of that report is coming to me, so I will look at it in a minute and try to make 
sure that covers the question that I am seeking. I understand that in the minister’s second reading speech she indicated 
that, obviously, the government is not considered to be at high risk of bankruptcy. Therefore, these contracts will 
not apply to government. In the other chamber, the Minister for Commerce was asked whether this legislation will 
protect subcontractors that have done work for the government. The answer from the minister was that the legislation 
will apply across both private industry and government. Those particular contractors will be covered under the 
government framework. I am checking to see whether it is a completely separate government framework, separate 
from this legislation that is being referred to, or is the Minister for Commerce’s suggesting that this legislation will 
cover subcontractors in government contracts?  
Hon ALANNAH MacTIERNAN: Every part of the legislation covers private and public contracts. The only 
exception is that the state government is not required to hold retention moneys in trust. There is a presumption that 
the state will remain a liquid proposition. I am sure Hon Nick Goiran is doing his best to make sure that that will 
happen forever. It will include securities of payment, the right to statutory payment demands, adjudication and the 
cascade of all the retention moneys, except that the government itself will not have to put into trust the retention 
moneys it is holding. That is the only exception. 
Hon Dr STEVE THOMAS: Is there any history of the government defaulting on payments? Because it is included 
in the legislation, is there any background to suggest that it is required to be covered? 
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Hon ALANNAH MacTIERNAN: No; it simply would not make sense. The idea of having the retention moneys 
going into trust is that in the event of insolvency, those funds will be protected from the preference to creditor 
payments that Hon Dr Steve Thomas has so powerfully and personally experienced. 
Hon NEIL THOMSON: Will the bill require additional staff for the Building Commission in order to ensure 
compliance of the retention of money trusts as per part 4 of the bill? If so, how many additional staff will be required? 
Will there be a requirement for businesses to report to the Building Commission on those trusts or will compliance 
be evaluated after the event of an insolvency? 
Hon ALANNAH MacTIERNAN: We have calculated and done our budgeting on the basis that 12 additional staff 
will be required. A very specific offence is set out in clause 87 of the legislation, “Offence for failure to comply 
with certain requirements of this Part”, and that is the part in relation to keeping the retention moneys in trust. 
Hon NICK GOIRAN: I asked the minister earlier about the differences between the Building and Construction 
Industry (Security of Payment) Bill 2020 and the bill before us. The minister kindly tabled an eight-page document 
that sets out the differences between the bills. The 2020 bill that was in this place, which the government falsely 
alleged lapsed only because the opposition would not sit for extended sittings, was 207–2. I take the minister to a point 
I made earlier: is the analysis a comparison of the current bill with the 207–2 bill or the 207–1 bill from 2020? 
Hon ALANNAH MacTIERNAN: My advice is that the bill introduced into this house was the 207–2 bill. 
Hon NICK GOIRAN: If that is the case, we have a problem. Obviously, I have not had the opportunity, like the 
minister has had, to review all eight pages in great detail. Perhaps the minister also has not had the opportunity. 
I will take the minister to one example. Clause 120 of this bill, found on page 110, is titled “Review of Act” and 
contains two subclauses. When I compare that with the 2020 bill, clause 120 is also titled “Review of Act”. It is found 
on pages 107 and 108 of that bill, but it has five subclauses, not two subclauses. Subclause (1) contains a particular 
peculiarity that we might tease out when we get to clause 120. But right now, I do not want to debate clause 120 with 
the minister; we can deal with that when we get to clause 120. My simple point is that we can see on its face that the 
document the minister just tabled is not accurate. I wonder what proposal the minister has to remedy this situation, 
noting that in approximately 35 minutes there will be an adjournment. 
Hon ALANNAH MacTIERNAN: As I said before, these changes all reflect parliamentary counsel’s input. This 
particular change was made to reflect current PCO practice to tie the review provision to the commencement of 
a substantive provision of the proposed act. 
Hon NICK GOIRAN: That is not the point here. The minister is referring to the change in language to clause 120(1), 
obviously on the advice of the PCO. However, that does not explain why more than 50 per cent of the clause in the 
2020 bill has been deleted. The deletion of subclauses (3), (4) and (5) have absolutely nothing to do with a review 
clause being tied to the commencement of a substantive provision of the proposed act. As I say, that is the language 
in subclause (1). My concern with the document the minister tabled is that it is inaccurate, certainly regarding 
clause 120, which causes me to question which other clauses are incorrect. 

Hon ALANNAH MacTIERNAN: I think questions of this nature are much better dealt with at the particular clause. 
I repeat what I said before: previously, parliamentary counsel’s practice was to set out in the bill how the review 
would be undertaken. It is no longer parliamentary counsel’s view that it is appropriate to set that out in that way, 
but I am very happy to debate that further at clause 120. 

Hon NICK GOIRAN: I agree with the minister; we will have this discussion at clause 120. Rest assured, I will 
not forget about it, and I will bring it up then. My point is this: does the government accept that the current explanation 
about clause 120, found on page 6 of this document, is not accurate? 

Hon Alannah MacTiernan: No. 

Hon NICK GOIRAN: That being the case, I significantly disagree with the minister on that matter. I think it is 
because, regrettably, the minister has not turned her mind to the content of clause 120 in either the 2020 bill or this 
2021 bill. We do not want to have to ask the minister about each and every one of these 141 clauses to make sure 
that the document tabled is accurate. A simple way forward, which will facilitate the speedy progression of this bill, 
is for someone to revise this document and make sure it is accurate. If there were an undertaking to that effect, I think 
we could move on. I think there will be a timely opportunity for that to be done. To simply suggest that clause 120 
as it stands is satisfactory when, clearly, more than 50 per cent of a clause has been deleted without explanation and 
those three provisions have nothing to do with the explanation put there, which has to deal with a different subclause, 
is not satisfactory and, regrettably, it will make this matter take longer than it needs to. 

Hon ALANNAH MacTIERNAN: I have every expectation that we will have questions from the member on each 
of the 141 clauses in this bill. We are anticipating that the member will continue his practice of the last four years of 
not getting on with the guts of stuff and governing for Western Australians. We accept that. It is a fate that has taken 
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the member’s party to where it is today. If the member wants to continue that practice, go for it! I am quite happy 
to get a longer exegesis for the member on clause 120 over the break, but I am not in any way expecting that that 
will facilitate the passage of this bill because the member has a particular way and a particular view about how he 
adds value to the processes of the house, which is not shared by very many people. The member appears to be 
completely impervious to the impact of this on his party and on its prospects of ever returning to government, but 
go for it! We will give the member a longer, more detailed description of amendments to clause 120 immediately 
that we come back after the break.  

Hon NICK GOIRAN: I thank the minister. It will be helpful if the minister provides that, and if cooler heads 
prevail during the break and a proper explanation is provided about any of the other clauses in which there is an error, 
then that will facilitate things. I want to put on record that contrary to the false statement made by the minister, I have 
no interest in asking questions on the 141 clauses of this bill; I do not think it is necessary. If it becomes necessary, 
it will only be because the government decided earlier today to table a false document. That will be the only reason 
that will be necessary. If that can be attended to in due course, we can then move on. For the minister’s interest, and 
to make sure the record properly reflects what is taking place here, I have some questions on clause 1 obviously, 
as well as clauses 2, 15, 16, 25, 29, 35, 74, 88 and then, of course, the now infamous clause 120. They are the only 
clauses I currently have an intention to ask questions on. That should be a relatively expeditious process, but if the 
minister prefers the 141-clause approach—I do not know why she would—I have no problem taking us down that 
path, but I would prefer not to.  

Hon NEIL THOMSON: I thank the minister for providing the Deloitte Access Economics report on the cost–benefit 
analysis of security of payment reform. It is very important in understanding those questions I asked earlier about the 
value of this bill. I am not sure whether the minister has read the report, but I assume she read on page 22 about the 
net impact of different stakeholder groups, which are very big numbers: the cost to head contractors is $1.2 billion 
and the benefit to subcontractors is $1.6 billion. I ask the advisers whether anybody has sat down and gone through 
this in detail. It is great to get these reports from Deloitte—with no disrespect to that very well-known organisation—
but when it contains such huge numbers, one has to look at the assumptions used to arrive at those numbers. 
Page 18 refers to 44 per cent of invoices remaining unpaid. I am happy to be corrected on this, minister, but do we 
seriously think that head contractors are costing subcontractors $1.2 billion in net present value? The concern I have 
with such big numbers is that, with only a slight variation in assumptions, this whole edifice of the cost–benefit 
analysis of two, which is a very low cost for any major initiative, will bring in additional red tape. This would worry 
me if I were an economist in the Department of Jobs, Tourism, Science and Innovation.  

Hon ALANNAH MacTIERNAN: Inherent in this legislation is a shifting of risk and the cost of risk. That was 
the whole point of the legislation. The determination that there would be a cost to contractors higher up the food 
chain in favour of subcontractors is the fundamental proposition that this bill introduces. We are not trying to conceal 
that. I am a bit confused about the member’s concern here, because I understood that the Liberal Party supported 
this bill, and this modelling is entirely consistent with everything the government has said about the legislation. 
Perhaps if the member can more clearly articulate his concern, I will attempt to address it. The government thinks 
that in overall terms there will be an enhancement of value to the community, and that is what the modelling shows.  
Hon NEIL THOMSON: In response to the minister’s point, I am trying to clarify the enormous numbers shown 
on page 22 of the report, with a $1.2 billion transfer to subcontractors. If that is money they are entitled to, I am very 
much in support of this bill. The question I have relates to the cost it will impose on business. Page 21 shows a whole 
bunch of costs, including costs to government, some of which are smaller in number than others. My concern is that 
on these sorts of analyses there should be some sort of sensitivity analysis. The next page of the report makes some 
fairly arbitrary assumptions. I think we could be shooting pretty much in the dark here and we have come up with 
a number to justify an outcome. This is worthy of scrutiny by the department and the government that this will 
deliver an economic outcome for our industry.  
Hon ALANNAH MacTIERNAN: I do not know whether the member has gone through the entire document, but 
the appendix shows precisely the sensitivity test. Pages 24, 25 and 26 of the report outline the sensitivity test. 
There is no way we would ever be able to make this adjustment of risk without there being a concomitant impact 
on one sector. Our view is that this is the right and proper way to do it. I am presuming—from trying to extract 
this from the member’s comments—that he is not suggesting we have the trust prevail over the progress payments, 
because that would very much have amplified the transfer of risk. We have precisely looked at the risk profile in 
the two competing models in relation to trusts. In relation to the statutory right to make a payment, it certainly was 
the government’s conclusion, and that of the Fiocco review, that it was absolutely essential that we did something 
to stabilise and provide this opportunity to subcontractors for a more timely payment system. We cannot have 
a construction industry that is built on a house of cards and based on stringing out progress payments beyond the 
capability of subcontractors to sustain the impost that has been made on them. We absolutely have looked at what 
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is an acceptable level of transferral of risk, and this is the model we believe is necessary and able to be absorbed 
by the industry without a major destabilisation of the industry.  
Hon Dr STEVE THOMAS: It is interesting that we mentioned John Fiocco and, going back, his reference to the 
Murray report. I might just start with this before I get into a little more detail. Did the government seek any input 
from either of the two authors of those reports, the Murray report and the Fiocco report, about its current proposals; 
and, if it did, what was the response? 
Hon Alannah MacTiernan: Sorry, member? 
Hon Dr STEVE THOMAS: Given that the government is relying on the John Fiocco report and he relied on the 
federal Murray report, were either of those two authors contacted or did they give comment to the government on 
the ultimate proposal that has been presented in this legislation? 
Hon ALANNAH MacTIERNAN: A copy of the exposure draft of the bill was sent to both gentlemen. No response 
was received from Mr Fiocco. Mr Murray did express support for most parts of the legislation. He expressed his 
ongoing support for the notion of a construction trust—a trust over the progress payments. It is really funny trying 
to work out where the questions are coming from, because at one level it seems that the opposition is suggesting 
that we are going too far in transferring risk and there is another line of questioning that is perhaps suggesting that 
we are not going far enough in transferring risk. 
Hon NICK GOIRAN: Parts of this bill deal with the process of adjudication. Will the bill provide that an adjudicator 
can, in exceptional circumstances, allow an extension of time within which an application can be made? 
Hon ALANNAH MacTIERNAN: No. 
Hon NICK GOIRAN: The minister has said no, but the policy document from August 2016 that she referred to 
earlier stated at page 7 that amendments would also be made to permit an adjudicator, in exceptional circumstances 
only, to allow an extension of time within which an application can be made. Why has the government chosen not 
to proceed with this particular amendment, given that it was in its policy document? 
Hon ALANNAH MacTIERNAN: It is not my intention to debate the commitments that we made at the election 
before last. We are not going to go into the business of debating that in detail. We believe that this legislation will 
exceed the undertaking that was set out in our policy in that it further favours the speedy resolution of payment issues 
by not allowing an ability to extend the time for adjudication. That will firm up the legislation and our commitment. 
I will seek clarification, but I think this was a reference to a different piece of legislation. Yes, that was proposed 
to be an amendment to the Construction Contracts Act, whereas this is a separate piece of legislation. 
Hon NEIL THOMSON: Coming back to the issue of the cost–benefit analysis, clause 20, “Due date for payment”, 
lays out — 

(1) A progress payment … becomes payable — 
(a) in the case of a progress payment to be made by a principal to a head contractor — on the 

date that is 20 business days after a payment claim is made under Part 3 for the progress 
payment … 

Or it can be made after 25 business days. I understand that the minister has just tabled this document, so we are trying 
to work through the detail and understand it. I thank her also for pointing out the sensitivity test, which I was scrolling 
through because the sensitivity of the analysis that has been done is obviously a concern. Is it going to provide 
a benefit? If the minister will bear with me, I note that there is the high school project–style sensitivity on the different 
discount rates, so I think we should discount that—excuse the pun—because that is what consultants do to fill up 
a page. I think the important part is compliance with progress payment deadlines. I would like to hear from the 
department, through the minister, in relation to paragraphs (a) and (b) and the central case. 

Hon Alannah MacTiernan: Can you slow down a little so that we can hear what you are saying? 

Hon NEIL THOMSON: Yes, sure. Page 25 refers to progress payments delayed by 12 days. This is the sensitivity 
analysis. It then refers to progress payments delayed by six days and project case. Is the department confident that 
those sensitivity analyses are being done correctly in relation to the issues with due payment dates? I assume that 
is what it relates to. It is central to the analysis of the economic value that has been assessed in this. If the question 
cannot be answered right away, I am happy to hear the response later. I think it is a very important and pertinent 
point in relation to this economic analysis. 

Hon ALANNAH MacTIERNAN: I think the member has had a lot of experience as a consultant, as he tells us 
he knows a lot about filling up pages! We obviously engaged a significant firm that we assumed had the capability 
to do a sensitivity analysis of this order. We acknowledge that within the building industry there is a very diverse 
set of arrangements. It is not quantifying each particular arrangement so that there is a very clear snapshot of how 
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long payments are taking. It simply does not exist. It has been important for us to have some way of measuring 
this, because we cannot analyse tens, if not hundreds, of thousands of contracts and find out what has been done. That 
would be an enormous expenditure of time for probably not a very good result. It has had to make some assumptions 
based just on industry knowledge, but there is not a lot of hard data about how many contractors fall into the six days 
and above, 10 days and above and 30 days and above category. It has had to make some assumptions. There is no 
other way of making progress in this regard. The matter has been going on for quite some years now, so there has to 
be some mechanism for making a determination. We think that we will start to get a much more consistent pattern 
across industry because there are some very clear statutory time frames that provide the basis for future operations.  

Hon Dr STEVE THOMAS: I will take the minister back to where I was a little while ago. She said that John Murray 
had given a response to government. I want to check whether that is a public document or whether we could get 
a copy of that response.  

Hon ALANNAH MacTIERNAN: Those submissions were made on a confidential basis, but we do not step back 
from the fact that Mr Murray was a supporter of the construction trust. As I said, I am trying to find a pathway to 
understand the opposition mind because, obviously, if we had gone down that path, then the risk profiles would have 
been greater and that would have created more uncertainty and concern within the industry. We have tried to steer 
a course that we felt the industry could absorb, and to do what was necessary to provide greater justice and, I think 
long-term, greater stability in the industry. Many of the building head contractors whom I spoke to said there is an 
ability for them to be undercut by people who are prepared to play a bit fast and loose. I think this will go a considerable 
way to equalising the playing field so that those people who want to treat their subcontractors decently and want to pay 
on time are not finding themselves on the receiving end of a penalty because they are being priced out of the market 
by those who are prepared to stretch out payment times and contest payments, as some operators have been.  

Hon Dr STEVE THOMAS: During the briefings I asked a question of the departmental staff about the modelling 
that might have been used for retention trusts. I am particularly interested in the modelling of retention trusts and 
whether the government proceeded with modelling on cascading trusts as well as privity trusts. Modelling did not 
appear to be available at the time. As an extension of that, the expectation is that based on the eastern states’ modelling 
of statutory trusts that they generally operate, there are contracted numbers of often between five and 10 per cent. Do 
we have any modelling to suggest that the Western Australian example would be any different? If we are expecting 
five to 10 per cent as a part of a contract’s statutory trusts, what was the basis of that assumption, if we have one? 

Hon ALANNAH MacTIERNAN: The five to 10 per cent is based on industry practice. I do not think there is any 
high art around it. I think it is generally accepted in the industry.  

Hon Dr Steve Thomas: Is it based on what happens in the eastern states? 

Hon ALANNAH MacTIERNAN: No, it is based on what happens here. That is the standard amount that is retained 
under contract for retention. There is no modelling. We did not do modelling on the construction trust. As outlined in 
the regulatory impact statement, we obviously model those things that we are proposing to introduce rather than those 
things that we are not. My understanding is that this legislation goes further than that of any other state in the protection 
it provides, particularly around the statutory payment rights. We considered the construction trust but, at the end of the 
day, we had to make an assessment based on the feedback we got from industry about whether the level of risk involved 
in that was too great. At this point we thought that being the best in the nation was probably as good as we could do. In 
the fullness of time, once the system is in place, we will have an opportunity to see whether it has delivered, but we are 
pretty confident that it will mean a very significant cultural change within the industry and actually stabilise the industry.  
Hon NICK GOIRAN: I will go back to a comment the minister made several times during the clause 1 debate—that 
she is not interested in discussing her party’s 2016 policy document. I am a little perplexed by that. If this is not the time 
to do it, when would be the time? The whole point of the policy document, presumably, by the McGowan team at the 
time was to say to the people of Western Australia, “If you vote for us, this is what we’re going to do.” We then fast 
forward to the fortieth Parliament and the McGowan government tried to do something but mismanaged the legislative 
agenda and, unfortunately, therefore did not get anything passed in this respect. We now find ourselves in the forty-first 
Parliament and the government has brought in a bill that the minister has indicated is substantially the same as the 
previous bill, but she said we are not to ask her any questions on whether it complies with the promise the government 
made to the people of Western Australia. This seems to me to be the exact time to do that. There would be no other time 
to do it; it can be only in this bill. The government has either fulfilled its commitment to the people of Western Australia 
or it has not. The minister indicated earlier that the amendments about a permit for an adjudicator are not included in this 
bill. She mentioned that they were in the existing legislation. As I understand it, the point of this particular bill is to repeal 
the other one and replace it with this version, so one would think that the same policy principle would flow through 
in this legislation. Was it the case, minister, that the Fiocco review recommended that this not be pursued? 
Hon ALANNAH MacTIERNAN: I can understand why the member does not want to remember that we had an 
election in March 2021. He does not want to remember that because he does not want to take the responsibility for 
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his role in driving his party into the ground! We went to the 2021 election with a very clear commitment that the 
legislation that we had passed through the Legislative Assembly in 2020 was going to be the scheme that we 
introduced to protect the building workers and building subcontractors of this state. We are sticking by that. We are 
not going to go back and allow the member to get away with this absurdity—his time-wasting tactics of wanting to 
go back to a document from the election before last. We had an election in March 2021. We made a clear commitment 
and we have a mandate to implement that commitment.  
Hon NICK GOIRAN: It is very interesting that the McGowan government’s tactic seems to be to make 
a commitment moving into an election, procrastinate for four years, fail to implement that election commitment, then 
go to the next election and say, “We’re are not going to talk about the previous commitment because it’s not relevant 
anymore.” It is very interesting that the minister has just released the blueprint of the McGowan government’s 
commitment to the people of Western Australia. If nothing happens during this four-year term, basically everyone 
can just ignore what was said previously because the government did not ever really mean it. No wonder we have 
the problem that I referred to earlier regarding elder abuse. 
In the last Parliament, we passed amendments to the Small Business Development Corporation Act 1983 contained 
in the Small Business Development Corporation Amendment Act 2020. As I understand it, those amendments came 
into effect approximately 12 months ago. How many security of payment matters has the commissioner investigated 
since those amendments came into effect? 
Hon ALANNAH MacTIERNAN: We do not have that information available. If the member wants to give notice 
of that question, we can seek that information from the Minister for Small Business.  
Hon NICK GOIRAN: Has the minister received any reports from the commissioner, to date, on these security of 
payment complaints? 
Hon ALANNAH MacTIERNAN: We do not have information available to us on that entirely separate piece of 
legislation. We can take that question on notice and seek to get that information either tonight or, if we cannot get 
it tonight, we could provide it tomorrow in question time.  

Sitting suspended from 6.00 to 7.30 pm 
Hon Dr STEVE THOMAS: Before we were so rudely interrupted, we had established that we did not have some 
of the modelling that I was chasing. Is the minister in a position to give us the list of consultees; as in, where was 
the consultation for this legislation? Is that available in list form? 
Hon ALANNAH MacTIERNAN: We can provide a list for the member on who was consulted on the draft bill. 
Obviously, we had the Fiocco report during which there were numerous consultations and there was the exposure 
draft of the bill. I have here a list of persons and parties who were consulted. I will check one detail. I just want to 
make sure that it is a comprehensive list. I am happy to table that document, which includes all parties who were 
consulted on the exposure draft. 
[See paper 275.] 
Hon NICK GOIRAN: Prior to the suspension, the minister indicated that she would try to obtain some information 
about the number of complaints that had been received and reports that have been provided to the minister with 
respect to security-of-payment complaints. Is there any update on that? 
Hon ALANNAH MacTIERNAN: I need to point out that, as I said before, the responsible minister is not the 
minister responsible for this bill; it is the Minister for Small Business. We have consulted and we can provide a list 
tomorrow, but I think it is important to understand that that system was set up only at the end of 2020, so it has not 
been underway for a long time and it was not confined to the issue of building contracts; it was a general provision 
of unfair practices generally within all business. 
Hon NICK GOIRAN: The other matter that the minister was going to take a look at was the eight-page document—
the summary of changes made between the 2020 bill and the 2021 bill. Is there any further information on that front? 
Hon ALANNAH MacTIERNAN: Yes, I have an amendment to that page, which includes clause 120. I think there 
was a missing full stop in one of the other clauses, which is probably pretty significant for the member, so I propose 
to table all eight pages, including the missing full stop. 
[See paper 276.] 
Hon NICK GOIRAN: Is that in respect to clause 100? 
Hon ALANNAH MacTIERNAN: It has a couple of amendments. I have tabled the document for the member, 
which he can peruse. 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4110275c21db10ed4e2fae80482586f60005eac2/$file/tp-275.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4110276ccfdee32ff014a595482586f60005eac6/$file/tp-276.pdf
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Hon NICK GOIRAN: I thank the minister for being so helpful. I take it, then, that what has transpired is that an 
analysis has been undertaken and the amended document is now an accurate document and that if we now use that 
as our reconciliation guide, that will tell us the changes between the 2020 bill and the 2021 bill. 
Hon ALANNAH MacTIERNAN: I reject the suggestion that the previous document was inaccurate. But we have 
added—not that we have said that it is wrong—a sentence and a full stop to make it clearer for the member. 
Hon NICK GOIRAN: At clause 1, we need to range over the upcoming clauses. I have indicated to the minister 
that I do not want to have to ask 141 questions on the various clauses. What I am trying to ascertain from the minister 
is: what are the changes between the bill that was introduced into this chamber last year and the bill before us now, 
so that where there are differences, we can confine our questions to those matters? But the minister refuses to do that. 
Worse, the minister then proceeds to tell us that the previous document was not a false one. Why table an amendment 
if the other one was good? As I indicated earlier, that was only after a quick perusal. I had only a few seconds to 
find the problem at clause 120. What I am trying to ascertain from the minister, so that we can move on from this, is 
whether any other issues have emerged. Has anyone considered the other clauses and double-checked them? Maybe 
the minister will tell me that there has not been adequate time for that to be done, and that is fine, but I am trying 
to ascertain whether or not there has been a fulsome review over the last 90 minutes. 
Hon ALANNAH MacTIERNAN: They have looked at each clause. I will not go into this debate any longer. It 
was not that the original document was false or inaccurate, but in order to address some of the member’s concerns, 
a portion was added to clause 120 to give a further amplification to the change between bar 1 and bar 2 of the bill.  
Hon Dr STEVE THOMAS: We are having an extended debate on clause 1 because it is hard to take some of these 
things and stick them in one particular clause. I will ask about the entire adjudication process, which ranges across 
part 3 of the bill. A cursory reading of the bill or the explanatory memorandum tends to indicate that the most 
likely outcome will be that the adjudicator will enforce the payments, and that if the head contractor or purchaser 
of the contract has an issue with that, they effectively will resolve that through the court process. Is that the case? Is 
there an expectation that it will follow the eastern states model, on which our model is partly based, and that the most 
likely or common outcome of adjudication will be a payment and then it will be a case of the purchaser of those 
services or contracts seeking redress through the courts? Do we know how often, on average, an adjudicator might 
reject a payment? 
Hon ALANNAH MacTIERNAN: The figure we have is from New South Wales, where about a thousand applications 
for adjudication are made each year. However, I cannot give the ratio of those that result in payment. I can contrast 
that with the very limited security of payment provisions that we have at the moment, under which there are about 
60 applications a year. From my knowledge of the industry, we would expect most of those adjudications to involve 
some payment. The adjudicated outcome might not be the full extent of the relief sought by the party seeking the 
adjudication. For example, a contractor might put in a progress payment for $20 000 and it is quite possible that 
a decision is made to award them $15 000 in full and final settlement on an interim basis, as I think we said. There is 
some limited ability to seek a review from a senior adjudicator, but, in most cases, if either party is aggrieved—for 
example, the person seeking the adjudication did not get the full payment they were expecting or the party who was 
compelled to pay believed this to be a fundamentally wrong decision—they can take the matter to court. They cannot 
defer making the payment. I think the expectation is that in a very significant percentage of cases, people will decide 
to move on; they will acknowledge that a process has been followed and will assess the cost of taking further court 
action, bearing in mind that they will have to abide by the adjudication for the time being. They will need to look at 
the cost–benefit ratio of re-litigating the matter in court. The general view and the general expectation is that this will 
get payments made and that not a significant number will be re-litigated in the normal court process. 
Hon Dr STEVE THOMAS: Thank you, minister. A particularly critical point is that we are not selling this as 
a perfect solution to the transfer of money when people believe that it should or should not be transferred; it is more 
a spread of the risk. As with all these things, it is a compromise position. I think what the minister just said is right. 
How we market what this legislation is trying to do will be critically important. Apologies to lawyers present, but 
it is absolutely the case that most courts are in part designed to keep people out of them by making it a little onerous 
to go through the process. Whenever I give bush legal advice, I make sure that I say every time that most courts are 
designed to keep people out or make the process difficult so that they do not come back. 

Hon Alannah MacTiernan: I will just interject on you, member. I think that is a correct observation, but I am not 
sure I agree with the jurisprudence you set out in your contribution to the second reading debate, when you said 
that the courts are not designed to give justice. They are designed to give justice, but there has to be a finality to the 
process. Sometimes that justice is a bit rough, but I would not agree with your analysis that it is not about giving 
justice, it is just about the process. 
Hon Dr STEVE THOMAS: I am happy for us to agree to disagree to some degree, minister, because that is okay. 
This is a critical component of the legislation. I made pretty plain during my contribution to the second reading 
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debate that it is near-on impossible to present a perfect piece of legislation for two people, two businesses or two 
legal entities that are in conflict. I think it is important for members to understand as we go through this process 
that one of the critical parts of this legislation is that it is not going to be the golden solution to every issue that 
comes along. If I had the magic amendment that would make it so, I would obviously move it.  
However, it is expected that in most cases an adjudicator will require some, if not all, payments. I will be interested 
in the minister’s response to that. If there is time at some point, it might be useful to get a breakdown of what that 
looks like in other jurisdictions. It is not necessarily urgent tonight, but I would be interested to see how many 
adjudicated outcomes are the end of the process and how many of those come as a full payment or a partial payment. 
That would be useful information sometime down the track. It is absolutely critical, and I think it applies to almost 
the entirety of the bill, that we are looking for a process that delivers a short-term outcome. I agree that a court process 
at the end of it would be particularly onerous, but that is the case with contract law most of the time. What the bill 
will do to some degree is reverse the power in this situation. I imagine that the government intended to reverse the 
power. In the previous situation, the person who held the purse strings effectively held all the power, and the person 
who provided the goods or services, in terms of contracting or subcontracting, had to go cap in hand to them. The 
onus was on them to proceed. This bill will allow at least a partial payment and for the power to be equalised or 
reversed to some degree. As long as we accept that that is the concept we are working with and we acknowledge 
that, I think we are comfortable to proceed. 
Hon ALANNAH MacTIERNAN: I thank the member; I think that was an accurate analysis. We note that there 
is a requirement for an annual report listing those adjudications. We are going to see whether we can get access to 
the New South Wales annual report for Hon Dr Steve Thomas. It presumably is on a website. Under clause 115, there 
is a requirement to make a similar type of report. The member’s analysis was fundamentally correct; this is about 
shifting the balance of power and making it somewhat more equal than was previously the case. 
Hon NEIL THOMSON: We then come to clauses 25 and 26, and to clause 27, which refers to the consequences 
of not paying. We then move to the adjudication clauses in division 2. I am just wondering, if insolvency is the reason 
for not paying, what the value would be. In the discussion earlier, the minister said that there is an element in relation 
to—I am trying to think of the term—the first call. I would have thought that if insolvency was the cause, the 
adjudication process would in the main not be of much value, but I am happy to have that outlined to me so that 
I understand. 
Hon ALANNAH MacTIERNAN: Member, I am wondering whether it might be better to start moving on to the 
specific clauses. I have a concern that we are not making progress. I am happy to deal with that, but I suggest that 
we deal with that when we get to those clauses. 
The DEPUTY CHAIR (Hon Dr Sally Talbot): Perhaps I could just say to the member, as a new member, that 
the clause 1 debate can be very wideranging. The minister has indicated that she would prefer to address these 
questions when we get there. I would suggest that we take up that suggestion. 
Hon NEIL THOMSON: That is fine. Thank you very much for your patience, minister. In the spirit of trying to 
understand how this process works, I suppose we can deal with those questions later. It comes back to the value, I suppose, 
and the economic analysis, but I assume we will be able to get back to that within a clause-by-clause assessment. 
Hon ALANNAH MacTIERNAN: In the debate on the short title, we have been dealing with some of the overarching 
principles of the legislation, the fundamental elements of the scheme, and what we have used to justify the inclusion 
of some elements and not other elements, but when we are getting down to the very specifics such as what will 
happen in the event of insolvency, that is better targeted on a clause-by-clause basis. 
Clause put and passed. 
Clause 2: Commencement — 
Hon NICK GOIRAN: I note that in the explanatory memorandum, the government has explained that a staged 
proclamation is necessary, for three reasons. The third reason that is outlined is to provide information and education 
to the industry to ensure businesses are afforded an adequate opportunity to adjust to the reforms. How much time 
does the government intend to provide for a phase-in period to enable contractors and subcontractors in particular 
to adequately prepare for this new scheme in order to avoid liability under clause 87? 
Hon ALANNAH MacTIERNAN: I think I did address this during my response to the second reading debate, or 
maybe it was to a question asked by Hon Dr Steve Thomas. We expect that at least 12 months will be needed before 
the provisions containing the major reforms will have commenced operation. We will be drafting the subsidiary 
legislation and releasing it for comment and approving it. I think that was consistent with the Fiocco report, which 
recommended that there be a 12-month period between the time that the legislation was adopted and embraced by 
the Parliament and its introduction into operation. 
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Hon NICK GOIRAN: How much time does the government anticipate will be necessary to draft and approve that 
subsidiary legislation? 
Hon ALANNAH MacTIERNAN: It is anticipated that the main package will all be dealt with together and lodged 
and brought into the regulatory framework within 12 months of proclamation. 
Hon NICK GOIRAN: I think maybe it is intended to be 12 months from assent. 
Hon Alannah MacTiernan: Assent, yes. 
Hon NICK GOIRAN: Does that mean it will be 24 months until it is operative—it will take 12 months to do the drafting 
of the regulatory regime, including the consultation and so forth, and another 12 months for the education process? 
Hon ALANNAH MacTIERNAN: It is basically both the drafting and the consultation, and the introduction for 
the major components of the bill. The aim is to have them in place within 12 months of royal assent. It is not 
12 months for the drafting and 12 months for the consultation. It will be an iterative process. 
Hon NICK GOIRAN: I want to get an understanding of how much time people will have to properly prepare as 
part of that education process. The minister has quite rightly identified that a prerequisite for the education process 
is the preparation of the subsidiary legislation. That will take a particular period of time. I am trying to understand 
how long that will take, and then how much time people will be given to be educated on the process. 
Hon ALANNAH MacTIERNAN: The proposal is that we will certainly commence that education process at the 
same time as we are drafting the regulations. There is a lot that can be done. Once we know finally what the bill 
will be, we can commence education and people’s understanding that a new system will be coming into play. Again, 
that education project will be an iterative one. It will be letting people know what has been agreed to and what the 
basic fundamentals of the system are, and then as the regulations are refined and adopted, there will be further 
education about that. There is no reason that we would not be commencing the education piece while we are finalising 
the regulations. It will be a case of making industry aware at a general level of what is in the legislation and how 
that fundamental principle will work, and then gradually adding as we have the complete form of the regulations. 
Hon NICK GOIRAN: One final question on this, minister. If it is the case that it will be a 12-month period, and 
I take the minister to lines 12 and 13 on page 2, why was the decision made to allow for different days to be fixed 
for different provisions if the intention is for the whole package to come in in approximately 12 months? 
Hon ALANNAH MacTIERNAN: No, I said the principal package. That includes undertaking, drafting, approval 
and gazettal of the regulations. However, I will get further clarification on the different parts. The idea of having 
different proclamation dates is fairly standard. I know that it has been fertile ground for the member in second reading 
debates, but this will enable portions of certain pieces of legislation, when we are ready to make progress, to be 
proclaimed separately. It has been fairly standard practice by many governments. 
Hon NICK GOIRAN: If it is intended that the main package will be proclaimed 12 months after assent, what is 
the current intended time frame for the entire package to be proclaimed? 
Hon ALANNAH MacTIERNAN: We very much want to have the security of payment portions absolutely in place 
in the next 12 months. The subsequent piece of work will be the retention trust. It is proposed to have a step-in process 
for that. The retention trusts will capture certain contract levels to give industry time to adjust and then we will go to 
the full extent of our legislative capacity. But in the first instance, the focus is on security of payment, statutory time 
frames and the adjudication process. Our aim is to have that in within the first 12 months. The retention trusts will 
not necessarily have commenced by then, but very shortly thereafter they will be introduced in a stepped way. 
Hon NICK GOIRAN: It is that stepped way that I am trying to get to the bottom of. The minister will recall that 
earlier in discussion on clause 2, I sought clarification on whether it was going to be a 12-month plus 12-month 
process. That is because I was considering the possibility that drafting would take 12 months and then the consultation 
and the education process would take another 12 months. The minister clarified that that is not the intention. She 
helpfully confirmed that the intention is that the main package will be underway—live and operative—within 
12 months. Thereafter, the minister outlined other matters that will take further time. Is there an intended time 
frame for that; for example, will it be another 12 months or another six months? Can the minister give some indication 
of that so we know when the entire package that is being passed under this 2021 bill will become operative? 
Hon ALANNAH MacTIERNAN: At the moment under the proposed action implementation plan, the first tranche 
of retention will come in within 18 months, with the full retention process completed within 24 months. 

Clause put and passed. 
Clauses 3 to 5 put and passed. 
Clause 6: Terms used: construction work — 
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Hon Dr STEVE THOMAS: Clause 6(1)(d) is the definition of construction work, which obviously catches 
everything. It states — 

the reclamation, dredging or prevention of subsidence or erosion of land; 
I get that that most likely would take place for a subdivision or in the development of a property. Is it possible that 
agricultural activities might be captured under that paragraph? If they are excluded, how will they be excluded? 
Hon ALANNAH MacTIERNAN: There is no intention to exclude construction work that is done for agricultural 
purposes. However, I think reclamation and dredging is likely related to coastal activities. Basically, this is not 
particularly focused on agricultural work; I think it is most likely for non-agricultural purposes. But, theoretically, if 
there was contracted work—civil construction work—for agricultural purposes, the fact that it was for agricultural 
purposes would not exclude it from the operation of the law. 

Clause put and passed. 
Clause 7 put and passed. 
Clause 8: Value of construction contract — 
Hon Dr STEVE THOMAS: I refer to clause 8(1)(b). I am interested to know under what circumstances a contract 
would not provide for the total amount payable under a particular contract. I think that would be a very dangerous 
contract to be engaged in, because it could be assumed that variations would be written in and that would make 
the entire thing difficult to manage. Is there an example of what that might look like? 
Hon ALANNAH MacTIERNAN: A contract that did not contain the total price would certainly be odd, but 
sometimes it happens. For example, it might be at a piecework rate. I have seen building contracts like that. A person 
may agree to pay a certain amount per hour and then a dispute arises over, for example, how many hours were 
actually worked. Although it certainly is not a standard form of contract and it would seem a little strange, I think 
that it is certainly possible to envisage situations in which a final and total amount would not be included. 
Hon NICK GOIRAN: The table that the minister provided earlier indicated that there is no substantive change to 
this clause. To the extent that there is a change, is it simply the title of the clause? 
Hon ALANNAH MacTIERNAN: The word “construction” was added, as set out in the sheet. 
Hon NICK GOIRAN: Sorry, I missed something there. Did the minister say “as set out in the sheet”? 
Hon ALANNAH MacTIERNAN: Sorry, I need to clarify that. The document that we tabled says that there is no 
substantive change. There is a change to the title of the clause, which involves the addition of the word “construction”. 
Bar 1 said “Value of contract”. Bar 2 says “Value of construction contract”.  
Hon NICK GOIRAN: That is not correct. I have the 2020 bill in front of me, and it says “Value of construction 
contract”. To the extent that it is different, at line 17, page 10, of the 2020 bill, it says, “Term used: value of 
construction contract” and the bill before us simply says “Value of construction contract”. I do not want to get caught 
up in whether the word “construction” was in the original bill; it clearly was because I have it in front of me. 
Somebody thought it was important to remove the words “Term used”, which is a curiosity because the entire part 1, 
division 2, which we are considering, deals with interpretation and terms used. Every other one of the clauses is 
headed “Term used” and then it sets out the term. For some reason, this one is deleted. I am simply seeking 
clarification on why that was done. 
Hon ALANNAH MacTIERNAN: It is a drafting style; it is not a substantive change. The original bar 1 bill said 
“Term used: value of construction contract”. The words “Term used” have been taken out, so the heading is now 
“Value of construction contract”. I understand that that is the preference of parliamentary counsel. 
Hon NICK GOIRAN: That is fine but I am asking for an explanation of why that is the case. The entirety of 
division 2, which we are dealing with at the moment, deals with interpretation. Every one of the provisions 
commences with the words “Term used”. That was also the case in the last bill. Those words are no longer found. It 
may well be the case—I am trying to go into the minds of parliamentary counsel officers here—that in every other 
provision, that is the precise word of the term that is used. For example, in clause 7, it is “related goods and services”, 
and that is exactly what is defined. Prior to that is “construction work”, and that is exactly what is defined in clause 6. 
In clause 5, it is “construction contract” and then the primary section deals with terms used, which is clause 4. Yet 
when we turn to clause 8, which we are considering at the moment, there is no such term “value of construction 
contract”; the term “value” is simply used. That might be the reason but I am asking the minister to confirm why 
the change was made. 
Hon ALANNAH MacTIERNAN: It was the judgement and it is the case that in some of these other clauses, 
it was considered appropriate to keep “Term used”. In this particular case, the decision was made to omit 
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“Term used” because it related to two different sorts of construction contracts. I cannot give any explanation 
beyond the fact that it was the view of parliamentary counsel that it would improve readability. Why that did 
not improve readability in the other clauses, I am not sure, but parliamentary counsel felt that it would improve 
readability in this clause. 

Clause put and passed. 

Clause 9: Construction contracts to which Act applies — 
Hon Dr STEVE THOMAS: Subclause (2) states — 

This Act applies to a construction contract — 

(a) whether written or oral, or partly written and partly oral (and even if it is required by this Act to be written); 
That obviously makes sense because if we then jump to the contracts themselves, under part 2, for example, clause 13(3) 
states — 

A building service contractor who enters into a construction contract to which this section applies commits 
an offence if — 

(a) the contract is not in writing; 

It is an offence to have a contract that is not in writing but the act will apply whether it is in writing or oral, and even 
if it is required by this act to be in writing. Can the minister explain how it can apply to oral contracts, even if the 
act requires contracts to be written? 
Hon ALANNAH MacTIERNAN: The obligation is on the registered builder to place the contracts in writing. They 
will commit an offence or breach the act if they do not do that. We will not allow their wrongdoing to vitiate the 
opportunity for a subcontractor to benefit from that and deny them the right to use the security of payment provisions. 
The builder has an obligation to ensure that the contract is in writing but if he does not do that, we are saying that 
the subcontractor still has the benefit of the legislation.  

Clause put and passed. 
Clauses 10 to 14 put and passed. 

Clause 15: Other prohibited terms prescribed by regulations — 
Hon NICK GOIRAN: I have a few questions in respect of clause 15. Are these regulations to prohibit terms the 
type of subsidiary legislation the government expects will be in force within 12 months? 

Hon ALANNAH MacTIERNAN: These things are iterative, as we talked about with the phoenixing provisions. 
The original lot of phoenixing provisions were brought in in the late 1990s and 2000s, and this iteration is being 
brought in now because people will often find new ways to circumvent the protections that are in place. We always 
have to keep the capacity to respond to these practices. Some provisions that we may want to prohibit at a later date 
may not even be in practice at the moment. As I say, we know that people will use their ingenuity to circumvent the 
laws as they apply at a particular time. We do not have any particular clauses in mind, but examples could include 
uncapped liquidated damages clauses, or clauses capped at 100 per cent of contract value. My notes refer to contract 
provisions that seek to undermine the operation of the act, such as a clause under which parties agree that a time 
bar is not an unfair notice-based time bar for the purposes of clause 16. These additional prohibited clauses will come 
out of consultation and changed practices. Obviously, we do not have any particular provisions we want to prohibit 
at the moment, because if we did, we would have included them in this legislation. This is to allow flexibility to 
respond to people who seek to limit the operation of the law. 

Hon NICK GOIRAN: Did the Fiocco review recommend certain prohibited terms? 
Hon ALANNAH MacTIERNAN: I am advised that the answer is no. 

Hon NICK GOIRAN: At clause 12, which we just passed under this same part, part 2, there is reference to model 
forms of construction contracts being prepared by the Building Commissioner. The minister has helpfully explained 
that in respect of these other prohibited terms that might be proscribed by regulation, there is no current intention 
to use that; it is there as an opportunity in the event that some other mischief is found in due course. Is it intended 
that the model forms of construction contracts that may be prepared by the Building Commissioner will be prepared 
within the first 12 months? 

Hon ALANNAH MacTIERNAN: The member cannot go back over clauses that we have passed; I am not sure that 
is appropriate, but I will seek some advice on this. We are not going to make progress if members pass clauses and 
then decide that they have questions on them that they did not previously ask. We have to make progress and I do 
not want to have to go back and start rehashing clauses that we have passed. 
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The model forms of contracts are not necessary for the operation of the law. We will get them done as quickly as 
we can because they will facilitate progress, but it is not anticipated that they need to be done in order to get the 
legislation underway. 
Hon Dr STEVE THOMAS: With regard to the disclosure mechanisms, I want to know about the method by 
which it will be determined which things will be removed and the ways in which that will be disclosed. Can the 
minister give us a quick comment on the government’s intent in respect of how it will develop them and how it 
will disclose them? 

Hon Alannah MacTiernan: Sorry, member? In which clause? 

Hon Dr STEVE THOMAS: In clause 15 still. It is effectively a catch-all clause that gives the government the 
capacity to ban things it might in the future consider inappropriate. Does the minister have any idea at this point 
about the mechanism that will be used to determine that, and the disclosure mechanism that will be used after the 
determination has been made? 

Hon ALANNAH MacTIERNAN: This would obviously emerge through industry consultation from various sides 
of the fence. Of course, as with any subsidiary legislation, there will be consultation with all the usual industry bodies. 

Hon NEIL THOMSON: In respect of the regulation-making power, I refer to the issue of reporting; I have been 
looking for that. Is it envisaged that that will be built into the regulations? 

Hon ALANNAH MacTIERNAN: Reporting on what? 

Hon NEIL THOMSON: In respect of compliance. We talked about the compliance issue, and maybe that is 
something we can talk about later on, but in respect of the contractors, there does not seem to be any requirement 
to report on their arrangements with regard to trusts and others. Is that something that is going to be picked up through 
regulations, or not at all? 

Hon ALANNAH MacTIERNAN: We will not require reporting, but should we at some point discover that people 
have not acted in accordance with the legislation, we will prosecute. That is probably no different from many other 
laws. We do not require people to report that they are not breaking the law. We have a clear requirement, and if it 
is disclosed to us that someone has not met that requirement, they will be prosecuted. 

Hon NEIL THOMSON: I thank the minister. To clarify that, are there provisions anywhere else in this bill that 
will enable the government to do that if it needs to? 

Hon ALANNAH MacTIERNAN: Certainly not this clause, because this is about prohibited terms in a construction 
contract. That is quite separate and different from the requirement to maintain a retention trust. I do not think we 
can conflate anything to do with that, with this particular provision. The sorts of terms that might be used could 
be terms that would undermine the scale or existence of a retention trust. We have to think about this. The principal 
contractor is obviously not going to just do away with all the retention trust moneys in order to avoid the law, because 
then they do not have anything in retention to call the contractor to account in the event of substandard work et cetera. 
There is a built-in control mechanism, almost a cybernetic event, in that the principal contractor has an interest in 
maintaining a retention fund, so they are not likely to create clauses that obviate the need for retention sums. 

Clause put and passed. 

Clause 16: Notice-based time bar has no effect if declared unfair in particular case — 
Hon Dr STEVE THOMAS: Clause 16(3) states — 

A notice-based time bar provision of a construction contract may be declared to be unfair by — 

The first three things make absolute sense to me—an adjudicator or review adjudicator, a court or an arbitrator for 
the purposes of arbitration proceedings—but paragraph (d) confused me a little. It states — 

an expert appointed by the parties for the purposes of proceedings … 

I am never sure who an expert is, to be honest, so could the minister let me know who an expert might be? I presume 
this is the contractor or contractee agreeing on a third party determiner of some form, but there must be some sort 
of qualification. I wonder why we could not rely on paragraphs (a), (b) and (c), and why (d) was included.  

Hon ALANNAH MacTIERNAN: This basically acknowledges existing practice, particularly in many bespoke 
contracts. As the member notes, this is an expert appointed by the parties. The parties have to agree. Apparently, 
many contracts have provisions for certain sorts of disputes. There might be issues, for example, of construction 
relating to very technical pieces of kit, and they will want a particular expert to arbitrate on that. There might be 
some specialist building contract for a science lab or a hospital. We all know that hospitals can be very complex 
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and difficult projects, so those contracts will have a provision for the appointment of such an expert. This is not us 
imposing something extra to the contract; it recognises that these provisions can exist in a contract. 

Hon NICK GOIRAN: Clause 16(6)(c) introduces a concept by which mandating must be taken into account by 
these decision-makers, whether the decision-maker is an adjudicator, a review adjudicator, a court arbitrator or an 
expert. We are mandating that any one of those five decision-makers must take into account the seven factors. Putting 
aside the seventh one, which is no doubt some form of futureproofing provision, the third one at subclause (6)(c) 
was not initially included in the exposure draft. Why has it been deemed necessary to include this provision? 
Hon ALANNAH MacTIERNAN: This provision was introduced after consultation with industry. Some portions 
of industry expressed some concern that there could be very unequal bargaining powers. For example, there might 
be a very sophisticated builder who has lawyers preparing these agreements dealing with someone who is far less 
commercially sophisticated and does not have access to lawyers. This would enable some fundamental imbalances 
to be taken into account. They only have to be taken into account in light of all of the other circumstances, so it is just 
one factor to consider. Is there one, very, very sophisticated player with access to legal advice and does the other, 
possibly because of their financial position, not really have access to lawyers who know about the operation of the 
time bar and what rights they may be signing away? I expect most people in this chamber will understand that in 
adjudication we would want inequality of bargaining power to be part of the circumstances looked at in making 
the adjudication. It came from feedback from people who had been presented with the exposure draft. 
Hon NICK GOIRAN: I thank the minister for the explanation. It is a curious provision to include when we consider 
the fourth mandatory provision immediately underneath, but nevertheless it is being included. Who in industry 
requested this provision? 
Hon ALANNAH MacTIERNAN: Several parties made that submission. From where we sit on this side of the 
chamber, it is one of the many factors that we take into account—that we weigh up. As I said, it is not determinative 
either way, but one of the things that will be given weight is the consideration of inequality of bargaining power. 
Sometimes it is hard to describe. We on this side of the house reflexively understand the importance of the quality 
of bargaining power. I am presuming that there are some members on the other side who get that. That is the whole 
point. We had an exposure draft, we got feedback and we made some adjustments. A number of parties thought 
that this should be one of the factors that was taken into account and put into the mix by a person considering an 
adjudicator, a review adjudicator, a court, an arbitrator or an expert. Obviously, if both parties have lawyers, that 
could substantially change. I guess, when we look at relative bargaining power, consideration would be given to 
whether people had reasonably sought to avail themselves of advice. To me, this just makes sense. It does not 
conflict with the other provisions; it is just one of those things that one is asked to take into account in the complex 
matter of weighing up making an arbitration or an adjudication. 
Hon NICK GOIRAN: I understand that. My question is: who are these several parties who have requested 
this provision? 
Hon ALANNAH MacTIERNAN: We said to the stakeholders at the time that their submissions would be 
confidential. As the member can imagine, there is a considerable degree of sensitivity. We wanted both sides to 
feel free to be open in their critique without this having a longer term commercial consequence for them. We have 
tabled tonight a document setting out all those people who were invited to give comment, but we certainly are not 
naming who said what, because we are mindful that on both sides of the equation the parties need to maintain 
working relationships in this industry. We would not want certain builders to be targeted or critiqued by unionists, 
for example, if they had made comments that were not necessarily in line with some of the direction that others 
sought. We are not disclosing who said what. We think there are some pretty commonsense reasons why we need 
to make sure that industry feels free to speak openly to government on these matters. 
Hon NICK GOIRAN: I thank the minister. That is fair enough. I assume that the first time that industry would 
have been made aware that it was included was when the 2020 bill was tabled in the other place. For some in the 
industry, that would potentially have been the first they would have known of it, given that it was not included in 
the exposure draft and, as the minister said, the process was understandably confidential. Have any concerns been 
raised with the government about these provisions at this time? 
Hon ALANNAH MacTIERNAN: I am advised that the answer is no. 
Hon Dr STEVE THOMAS: I will make more of a comment than a question. Clause 16(6)(d) states — 

the irrebuttable presumption that the parties have read and understood the terms of the construction contract; 
My only comment is that in some circumstances members would be amazed how many times contracts have not been 
read properly and, on occasion, barely read at all. I know the assumption is that the parties should have read it and 
it is a case of caveat emptor, but I make the comment that members would be surprised how common it is that the 
parties have not read and understood the terms of the contract. 
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Hon NICK GOIRAN: I agree entirely with the Leader of the Opposition. That is why I am saying that I find the 
inclusion of the third provision curious in light of the fourth one. Nevertheless, we have traversed that ground. 
My final question to the minister is that clause 16 is said to have had no substantive change. What is the nature of 
the change in clause 16 from the previous bill? 
Hon ALANNAH MacTIERNAN: In clause 16(3), the decision was made by parliamentary counsel to add after 
“unfair” the word “by” so as to be able to delete “by” from paragraphs (a), (b), (c) and (d). Further, in clause 16(6)(g), 
“subsection” was replaced with “paragraph”. 
Clause put and passed. 
Clauses 17 to 22 put and passed. 
Clause 23: When payment claims may be made — 
Hon Dr STEVE THOMAS: Under clause 23(4)—this is seen in a few other sections; it could also be in subclause (5)—
a payment claim for a progress payment has to be made, generally, within the contract or on a date within six months 
after the construction work. Is there a reason that it is six months? It seems to be a fairly common time frame within 
the act. Does six months reflect an industry standard or the status quo? Why is six months the time frame in particular? 
Hon ALANNAH MacTIERNAN: This recommendation came from the Murray review. I will read it out. The 
Murray review and Fiocco report concluded that the 12-month period in the New South Wales act for serving progress 
payment was too long. Both reports agreed that a limitation of six months, as seen in the South Australian and 
Queensland acts, struck a better balance between the interests, the claimants and the respondents. Importantly, the 
six months provided for in clause 23(4) in which to give a payment claim provides a much longer period for a party 
to seek to recover outstanding payments than is presently the case under the Construction Contracts Act. Under 
the CCA, a party has only 90 business days from the date a payment dispute arises to make an application for 
adjudication. This, effectively, is half the time a person has under this bill to access rapid adjudication. It is a question 
of trying to move things along and not allow people to unduly delay and leave matters unresolved. 
Clause put and passed.  
Clause 24: Content of payment claims — 
Hon NICK GOIRAN: Clause 24 in this bill differs from the clause in the 2020 bill insofar as there is no longer 
a subclause (2)(c). Instead, a note has been inserted. As the minister will appreciate, there is a difference in the weight 
that is given to a subsection in an act and a note, yet a decision has been made to downgrade to a note what was 
previously going to be a subsection. Can the minister provide some explanation or assurance that this provision will 
have the full force that the government intends? That is my first question. Secondly, when I compared this clause 
with the original clause, previously there was reference to “other head contractor”. That phrase is no longer used 
in this note or anywhere else in the provision. Can the minister explain the rationale for that? 
Hon ALANNAH MacTIERNAN: Parliamentary counsel believed that it was wrong to refer to “other head 
contractor”—that it was misleading—so it was determined to delete that subclause. Subclause (2)(c) was originally 
intended to provide clarity that home owners were not required for contracts between head contractors and 
subcontractors, but it erroneously referred to “other head contractor”. A decision was made that the better way to 
do it was to incorporate an explanatory note into the bill. 
Clause put and passed. 
Clause 25: Response to payment claim: payment schedule — 
Hon Dr STEVE THOMAS: Effectively, this clause allows a payment schedule to be agreed. That is fine, but I was 
wondering whether the state will provide some guidelines on what a schedule should look like. As it is written, people 
could pretty much agree to anything. I am wondering whether we might find that a proponent puts forward a small 
schedule or a delayed schedule and pressures the subcontractor at that point. Are there some guidelines on what 
variations should be accepted? 
Hon ALANNAH MacTIERNAN: This is designed to offer some flexibility and recognises that sometimes the 
contractor will have some issues that it is trying to manage. There will be the capability to set out what a payment 
schedule might look like. Indeed, I understand that it will look at the sort of format that it will take. The underlying 
principle here is that the reasons outlined in a payment schedule for withholding payment must be sufficiently 
clear to allow a claimant to make a decision about whether to pursue their claim and to understand the nature of 
the case against it at adjudication. The whole aim of this provision is to provide that flexibility but to not allow it 
to be used improperly as a device. It will enable a proposition to be put forward that the claimant can then look at 
and make a determination on whether to proceed to adjudication or just accept the payment. It is not required to 
be as precise or particularised as a court proceeding, but there has to be enough information to ensure that the 
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reasons for withholding payment are sufficiently clear to enable a claimant to make a decision on whether to pursue 
the claim and to understand the nature of the case it would have to meet at adjudication. 
Hon NICK GOIRAN: Clause 25(1)(b) sets out a time frame of 15 business days. As I understand it and have 
been advised, the models in the east utilise a time frame of 10 business days. I note that the policy for introduction 
of the bill spoke of introducing new security of payment laws that are more consistent with those in other Australian 
states and territories. In that context, why was 15 days chosen? 
Hon ALANNAH MacTIERNAN: Mr Fiocco made a recommendation that in complex cases such as those involving 
claims for final payments, 10 business days to prepare or serve a proper payment schedule could be oppressive. 
Likewise, when a project involves many different trades or subcontractors, a contractor might have difficulty 
preparing payment schedules in response to multiple payment claims. The government accepted that time frames 
for serving a payment schedule should be a maximum of 15 days to align with those in standard form construction 
contracts, including Australian Standard 2545-1993. This will provide a respondent with sufficient opportunity to 
respond to what may be complex facts and circumstances, and therefore clarify any dispute between the parties. 
Obviously, it is a balancing act to be struck in calibrating the time frames under this bill. The 15-business-day time 
frame is consistent with the provisions set out in Queensland and South Australia and is a shorter time than that 
required in Tasmania. It is striking a moderate, middle-of-the-road position. 

Hon NICK GOIRAN: The response provided by a respondent under clause 25 appears to be restricted to the 
reasons for withholding payment identified in the payment schedule. In particular, I refer the minister to note 2 under 
clause 25. Why was it deemed necessary to restrict a respondent’s adjudication response to that degree, and what 
are the implications of this in terms of ensuring that the new adjudication process will be fair? 
Hon ALANNAH MacTIERNAN: The whole idea is not to allow a sequential block. As I set out in previous 
discussion, we have given 15 days. The whole idea of the scheme is so that the response that is given will set out 
and provide an understanding to the claimant of what the fundamental nature of the adjudication dispute will be 
about. They cannot put in a schedule of payment as justification and then the claimant says, “No, I don’t accept that; 
we’re going to go to adjudication”, and then come up with a whole bunch of new ideas. The whole scheme of this 
process is to try to ensure that we do not have these long, drawn-out processes. We have given the 15 days. Set out 
within that is what would be the fundamental case against the claimant if the matter went to adjudication. We are 
not going to say, “You can have first pitch in your schedule, and, if that does not work, you can go and put another 
set of arguments in adjudication.” That is completely contrary to the whole notion of this security-of-payments 
system. It is about getting things decided and out as early as possible and not allowing these iterative processes where 
they have a go at this and they have a go at that and then they have a go at something else. I think the logic here is 
extremely clear. We want to get these matters moving and resolved. They cannot have one bite of the cherry and 
then, if they do not like the result, put forward a totally separate set of arguments. 

Clause put and passed. 

Clause 26 put and passed. 
Clause 27: Consequences of not paying claimed or scheduled amount — 
Hon Dr STEVE THOMAS: Minister, this will be quick. Clause 27(2) commences — 

If a claimant makes a payment claim for a progress payment and the respondent does not pay … 

The claimant has two options: either recover from the respondent the unpaid portion of the claim through a court 
of competent jurisdiction, or make an adjudication application. They cannot do both. I just want to check that this 
applies specifically to the progress payment. I presume it does not stop the subcontractor or the applicant from seeking 
court redress for other parts of the contract. It is simply for this particular part of the payment. 

Hon Alannah MacTiernan: That is correct. 
Hon NEIL THOMSON: This comes back to the question I had previously on insolvency; namely, the claimant 
makes a payment claim on progress payments but the respondent is unable to pay and there are insufficient funds 
available in the trust. Under what circumstances does the minister think the situation might arise that a claimant 
might never be able to be paid? 

Hon ALANNAH MacTIERNAN: I think the member might be conflating a couple of ideas. The idea of the 
retention trust is protection in the event of insolvency. The whole security-of-payment system is not designed around 
insolvency. It is designed to get payments made in a timely fashion, and to not allow principals to string out the 
payment of a contract but to bring matters to early resolution. These particular provisions are not designed to provide 
a protection in the event of liquidation. As we know from the whole regime of preference to creditors, no state law 
can determine that a subcontractor be paid, because the principles of insolvency are determined at a federal level. 
I just think we need to get clarity of thought around this. The retention trust is the component that directly deals with 
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the problem of insolvency. We believe the security of payment will help feed into providing a more stable industry, 
because people who are struggling will not be able to string out their payments, so the likelihood and scale of some 
of these insolvencies will be better dealt with, because these problems cannot be avoided in the same way that they 
are currently being avoided and liability just grows. It is important to understand that this particular provision is 
not designed, and cannot be designed, to be a protection in the event of insolvency. 

Clause put and passed. 
Clause 28 put and passed.  

Clause 29: To whom adjudication application made — 
Hon NICK GOIRAN: Minister, is it the case that with the insertion of clause 29 a head contractor will be able to 
stipulate an adjudicator at the time the contract is signed? 

Hon ALANNAH MacTIERNAN: It is the case that parties can pre-agree to an adjudicator. The question will 
then be: will that allow the dominant party to abuse that position by getting, presumably, a user-friendly adjudicator? 
It is difficult to accept the view that the opportunity for abuse is removed by amending clause 29 to only allow the 
parties to agree to an adjudicator before an application is made. Clause 29 provides how a registered adjudicator 
might be appointed. But, once appointed, the duties and obligations of the adjudicator remain exactly the same. 
Regardless of whether or not the adjudicator is appointed at the outset or at the time an application is made, there 
is a whole range of factors that the adjudicator must comply with. An adjudicator must not accept the appointment 
if they have a conflict of interest; must determine an adjudication application fairly and as quickly as possible, and 
as informally and as inexpensively as possible; must not charge adjudication fees and expenses that exceed the 
amount set out by the regulations; and must comply with the provisions of the code of practice. 
Although both the Fiocco and Murray reports consider that inequality of bargaining exists in the building and 
construction industry, they both made very clear the specific way in which this inequality manifests itself in the 
industry. In practice, inequality of bargaining power arises out of the context of negotiating the allocation of risk and 
payment under a construction contract, not in respect to administrative matters such as agreeing on an individual 
such as an expert arbitrator or adjudicator to determine disputes that may arise. 
Hon NICK GOIRAN: Is it currently the case that parties can agree on an adjudicator at the time of signing the contract?  
Hon ALANNAH MacTIERNAN: Yes; that is correct.  
Hon NICK GOIRAN: I will make this comment. Earlier, when discussing the different provisions that need to 
be mandatorily taken into account, the minister might recall that an explanation was provided as to why the third of 
those provisions needed to be taken into account by the adjudicator, and that was in respect to the relative bargaining 
power of each party entering into the construction contract. That was at clause 16(3)(c). The concern raised by the 
government was about the bargaining power, yet it appears that that concern is not as heightened at clause 29. 
Nevertheless, the minister provided an explanation about that and helpfully set out what the Fiocco and the Murray 
reviews recommended. The government has its reasons for proceeding in accordance with the path that it has chosen. 
Clause put and passed. 
Clauses 30 to 32 put and passed. 
Clause 33: Disqualification of adjudicator with conflict of interest in adjudication application — 
Hon Dr STEVE THOMAS: Clause 33(2) indicates the relevant components of when an adjudicator has a conflict 
of interest. I would have thought that adjudicators in the construction industry should be as hands off as possible. 
I am interested to know who will adjudicate when the adjudicator is a party to a construction contract generally? 
Is it likely that adjudicators will be operating in the construction industry in some way, shape or form? Obviously, 
under clause 33(2)(c) a person who “has a material personal interest” would be different from a person with a direct 
conflict. Surely we would be looking at adjudicators who are not actively involved in the industry. This might be 
a catch-all protection, perhaps, but I am interested in knowing whether the expectation is that some of these people 
will be included in contracts. 
Hon ALANNAH MacTIERNAN: My understanding is that adjudicators will probably come from the building 
sector. They will possibly have quantity surveying or engineering backgrounds. They will be from a variety of 
backgrounds, but we expect them to be people who are familiar with building processes and building contracts. This 
provision is designed so that if an adjudicator is building a beautiful home in Peppermint Grove and the head 
contractor engages in a dispute with the electrical subcontractor, that adjudicator, as the principal to the head 
contractor, cannot be involved in adjudicating on that dispute between the head contractor—the registered builder—
and the electrical subcontractor. That is what this provision is meant to provide for. Obviously, the building 
company that is having the dispute cannot be a part of it. But, in the case of a one-removed relationship in which 
the adjudicator enters into a contract with the head contractor, but the dispute is between the head contractor—the 
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registered builder—and someone further down the food chain, the adjudicator could not act on that. It seems to be 
commonsense to most people, but this is just making it absolutely clear.  
I think the expectation is that the industry would not want green skins coming in without knowledge of the industry. 
I think that part of this getting rapid and timely adjudication is based on the concept that the people who will be 
adjudicating know how things basically work, what the rates are and how the processes work. I do not think 
adjudicators will be unfamiliar or not practising in the building industry. 
Hon Dr STEVE THOMAS: The point is taken. In the briefings we had a couple of weeks ago, it was indicated that 
there would be a limited number of highly qualified adjudicators rather than a plethora, shall I say, and that they 
would be personages of some distinction within the industry without necessarily being experts. It just seems as though 
this is a bit of a catch-all for what might be more widely expanded, perhaps less highly qualified, adjudicators. 
That might have been concerning, which is more a comment than a question. 
Hon ALANNAH MacTIERNAN: To some extent if we were looking at the workload of, say, New South Wales, 
which is a thousand a year, we might be looking at, say, 300 disputes a year and a fair few adjudicators would be 
required. We will set out the qualifications of an adjudicator. It will not be work that everyone wants to do, but from 
my experience of the industry, I think that if we want timely decision-making, we need people who have pretty good 
hands-on knowledge of how building contracts work and the normal ups and downs of a building contract. 
Clause put and passed. 
Clause 34 put and passed. 
Clause 35: Adjudication procedures — 
Hon NICK GOIRAN: What level of support or service is expected to be provided by authorised nominating 
authorities to adjudicators under clause 35(3)(f); that is, are the administrative duties referred to in that subclause 
additional to the carrying out of the appointment function? 
Hon ALANNAH MacTIERNAN: Yes, they are. As I said, we want to get highly experienced people who are 
prepared to come into the fold and do this task of adjudication. In addition to engaging an adjudicator, an authorised 
nominating person can assist with various administrative duties, which include sending and receiving documents, 
submissions and other communications to and from claimants, respondents or the Building Commissioner; arranging 
conferences, inspections and tests; and engaging in experts and giving invoices to claimants or respondents for 
adjudication and expenses. Adjudicators do not have to engage an authorised nominating authority to carry out these 
tasks; they may elect to do them personally. There is no obligation for an authorised nominating authority to offer 
these services to adjudicators. Some may do so and some may not. 
Hon NICK GOIRAN: Will a fee be payable by the adjudicator to the authorised nominating authority for this service? 
Hon ALANNAH MacTIERNAN: Those arrangements are up to the adjudicator and the authorised nominating 
authority. One of the reasons this is being permitted is that there is a desire to get good people to do this job. It will not 
be the easiest task in the world. There will be experienced people who are prepared to do that adjudication but may not 
want all the administrative tasks that are tied up in doing that adjudication. This is really a facilitating capability. 
Hon NICK GOIRAN: Is there any regulation around the fee that would be payable in this instance or is it simply 
open to the market? 
Hon ALANNAH MacTIERNAN: We have the capacity under clause 51(7) to impose conditions on the authorisation 
of nominating authorities and, in particular, to cap the fees that they can charge an adjudicator or a review adjudicator. 
Hon NICK GOIRAN: What is intended to be the maximum amount payable? 
Hon ALANNAH MacTIERNAN: That has not yet been determined, but it is thought that it would be somewhere 
in the order of 15 to 30 per cent.  
Hon NICK GOIRAN: Is it the case at the moment that these prescribed appointers are able to charge a fee along 
these lines under the Construction Contracts Act? 
Hon ALANNAH MacTIERNAN: No; this is a new concept. As I said, it is anticipated that we will need more 
adjudicators than we currently have under the CCA. There are limited rights and we have only around 60 contracts 
a year. If we consider the New South Wales model, based on the frequency of somewhere between 200 and 300, 
we will need more reviewers. 
Hon JAMES HAYWARD: I have a quick question about clause 35(5), which states — 

The adjudicator cannot carry out an inspection, arrange for a test or engage an expert if all the parties object. 
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Does that mean that, in practice, if one party objects and the other party wants to do something, they will still have 
the ability to do it? Is that what that is about? 
Hon ALANNAH MacTIERNAN: Yes. As I understand, there is effectively a right of veto and an adjudicator cannot 
carry out an inspection, but let me just double-check that. Sorry; I have got that wrong. Let me clarify that. They can 
engage an expert to investigate if one of the parties agree, but if both or all parties object, they cannot do this. 
Hon Dr BRIAN WALKER: Subclause (8) states — 

An adjudicator is not bound by the rules of evidence. 
I understand that to mean that the strictness of a legal court would not apply and professional judgement would be used. 
Hon ALANNAH MacTIERNAN: That is entirely correct, member. The rules of evidence exist to ensure that court 
hearings are properly and fairly conducted. In this case, the adjudication process will be used to try to speed up 
the process without affecting final rights. It leaves open resort to a full court process in which the rules of evidence 
will pertain, but in this adjudication process in which we are trying to get a rougher form of justice, shall we say, the 
rules of evidence and their strict formality will not apply. It does not mean that an adjudicator can go off on a frolic 
of their own and have no regard to the evidence before them. Those strict rules of evidence about what is and is not 
admissible will not apply. It is important to remember that if the person is unsatisfied, although they may have to 
pay out, they will still have their full entitlement in the court. The member would be familiar with the jurisprudential 
adage that justice delayed is justice denied, and that often applies in building contracts. The delay itself is a form 
of injustice. 
Clause put and passed. 
Clauses 36 to 43 put and passed. 
Clause 44: Appointment of review adjudicator — 
Hon Dr STEVE THOMAS: With the appointment of a review adjudicator, will the qualifications of a review 
adjudicator be different from those of an adjudicator; and, if so, to what extent? 
Hon ALANNAH MacTIERNAN: The concept is that these review adjudicators will be the more experienced 
adjudicators. Although the precise qualification for a review adjudicator has not yet been determined, we would be 
looking at people who have had experience in adjudication in the past or who will acquire experience in adjudication 
under this legislation. The idea is that it will be someone who is one of the more experienced and senior people 
within the business of building dispute adjudication and arbitration. 
Hon Dr STEVE THOMAS: Are we talking about a separate pool, or is it likely that we will find that one person 
is both an adjudicator and appointed as a review adjudicator? 
Hon ALANNAH MacTIERNAN: It is possible to be both, and one certainly can apply to be both, but generally 
speaking there will be an expectation that the reviewers are the more experienced adjudicators. Someone whose 
experience might qualify them to be an adjudicator in the first instance might have to get a couple of years of 
adjudication under their belt before they can be considered as a review adjudicator. 
Clause put and passed. 
Clauses 45 to 49 put and passed. 
Clause 50: Adjudication fees and expenses — 
Hon Dr STEVE THOMAS: There is a fair bit of flexibility with adjudication fees and expenses. Effectively, 
under clause 50(4), the parties to an adjudication or adjudication review are jointly and severally liable for the 
payment of the adjudication fees and expenses and are each liable to contribute to the payment in equal proportions, 
or in any other proportions determined by the adjudicator or review adjudicator. I guess my question is: is there 
a chance that the costs could become a punitive measure—that the costs are levied, effectively, in the way that a judge 
might apportion damages in a punitive sense? 
Hon ALANNAH MacTIERNAN: I draw the member’s attention to clause 50(5), which actually sets out the 
circumstances under which there can be an uneven proportion of adjudication fees and expenses. It covers the 
conduct of the parties and whether or not they have acted unreasonably, and whether there is a difference in their 
level of unreasonableness. It also covers the reasons given by a party, or the failure to give reasons, for not making 
a progress payment; any attempt by the respondent to raise new reasons in an application that were not included 
in the respondent’s payment schedule; and whether or not parties made an application for an improper purpose, or 
vexatiously or frivolously. Basically, these are fairly commonsense provisions. If someone acts up or behaves badly, 
unreasonably or vexatiously, there is capacity to give unequal apportionment of the costs of the adjudication. 
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Hon Dr STEVE THOMAS: When doing an uneven split, does the minister take into account any other matter 
the adjudicator or review adjudicator considers relevant? Potentially, there is a reasonable amount of unfettered 
power given that the final decision cannot be appealed. That is something for us to perhaps keep an eye on over 
time to make sure that the apportionment of costs is a reasonable outcome. 
Hon ALANNAH MacTIERNAN: I agree with that, member. These are things that we constantly have to monitor 
to make sure that there are no unintended consequences. 
Clause put and passed. 
Clauses 51 to 53 put and passed. 
Clause 54: Certified copy of determination enforceable as monetary judgment — 
Hon NICK GOIRAN: Clause 54 falls under division 5, “Payment and recovery of adjudicated and other amounts”. 
I would describe clause 54(2) as a fairly common provision allowing for a determination to be registered as 
a judgement of a court of competent jurisdiction. However, subclause (3) seems curious. Why is it deemed necessary 
to specify that this affidavit needs to be accompanied when that would not otherwise have been the case in enforcing 
a judgement under the Civil Judgments Enforcement Act 2004? 
Hon ALANNAH MacTIERNAN: The subclause is designed to enable the court to note that the amount has not 
been paid. The certified copy shows the determination, but one more step is needed to proceed to an enforcement 
and that is the affidavit from the applicant saying that the adjudicated amount or excess amount has not been paid 
or repaid in full at the time the application is made. This continues the regime currently in place under the 
Construction Contracts Act. 
Hon NICK GOIRAN: I accept that it is a long time since I have had to enforce a judgement—more than 12 years—
but my recollection is that that is not quite right. An application needs to be made. In other words, a form is submitted 
to a court of competent jurisdiction; the affidavit is not necessary. When a person completes the form, they specify 
whether any payments have been made. I am not sure whether the minister can take it any further at this point and 
whether she has any other information available to her from her advisers.  
Hon ALANNAH MacTIERNAN: No; I said that this replicates the provision in the Construction Contracts Act. I am 
not saying that this is the way that all judgements under the Civil Judgments Enforcement Act apply. I am not seeking 
to say that this is the standard practice in other areas, but under the current Construction Contracts Act, there is the 
determination and it is taken to the court, along with the certified copy and an affidavit. Those are the two things in 
relation to these matters. I think the member is correct that in other areas of enforceability this is not required, but it 
is in relation to this principle. Bear in mind that it has been an adjudication; it has not been a determination of a court. 
Clause put and passed. 
Clauses 55 to 61 put and passed. 
Clause 62: Claimant’s right to suspend work or supply for non-payment — 
Hon Dr STEVE THOMAS: Clause 62 is under this new division 7, “Claimant’s right to suspend work or supply”. 
I am interested in the minister’s position on the extent that the right exists under current laws and what the significant 
change is. This bill basically highlights that if the retention money ordered to be paid is not paid, the claimant has 
the right to suspend work. Apart from the specific instances of progress payments stipulated in this bill, are there 
circumstances not currently picked up in which the claimant could not suspend work due to lack of payments that 
this bill would pick up? What sort of change is this in the right of a subcontractor to suspend work until payment 
is made? 
Hon ALANNAH MacTIERNAN: I understand that there is no common law right to suspend work; however, 
section 42 of the Construction Contracts Act provides a statutory right to suspend works. This bill goes further, 
because it gives the right to suspend works when the respondent does not pay the claimed amount, does not pay the 
scheduled amount, does not pay the adjudicated amount in full by the required date or fails to pay the retention moneys 
into a trust account. Those last two rights do not currently exist under the Construction Contracts Act. They add 
to the rights we currently have under the Construction Contracts Act to reflect the scheme of the act. 
Clause put and passed. 
Clauses 63 to 73 put and passed. 
Progress reported and leave granted to sit again, pursuant to standing orders.  
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